Introduction
The provisions on benefi cial owner status in the national legislation of Ukraine appeared at the dawn of the country's independence. According to Article 7 of the Law on Succession (1991), Ukraine is a successor taking on rights and obligations under international treaties of the USSR unless they contradict its constitution and the interests of the republic. *1 Such a position of national legislator determined the inclusion of the double taxation treaties of the former USSR in the Ukrainian legal system in 1991. Most of these treaties contained provisions on benefi cial ownership pertaining to the taxation of passive income at the moment of their recognition as a part of the Ukrainian legal system. Nevertheless, the provisions on benefi cial owners in double taxation treaties had not been referred to in tax disputes until the moment of the Tax Code of Ukraine taking eff ect, in 2011. They allow the use of provisions related to the status of benefi cial owner in the process of giving access to treaty benefi ts.
The changing nature of the concept of benefi cial owner, its importance as an instrument for counteraction of treaty shopping, and the necessity of improvement of its application in the Ukrainian reality are the main factors that have a strong impact on the development of the concept of benefi cial owner in Ukraine. This article focuses on the issues of normative basis and court interpretation of 'benefi cial owner' in tax treaty disputes. The objective for the article is to characterise modern tendencies and the main obstacles in application of the national provisions on benefi cial owners since the adoption of the Tax Code of Ukraine.
The appearance of the concept of benefi cial owner in the Tax Code of Ukraine
Article 103 (2) of the Tax Code of Ukraine states that a person (tax agent) has a right to use tax exemption or to lower his or her tax rate in accordance with the provisions of a double taxation treaty of Ukraine in the case of paying income to a non-resident only if the latter is the benefi cial owner of that income and the resident of a state that has entered into a double taxation treaty with Ukraine. *2 This provision is unique in the tax legislation of Ukraine because it marked the fi rst time when the national legislator prescribed the application of the provisions on benefi cial owners in tax relations, at the moment of adoption of the Tax Code of Ukraine. It also determines further development of the concept of benefi cial owner in the practice of tax authorities and courts.
The Ukrainian experience with application of the concept of benefi cial owner in taxation of foreign income is developing in line with the necessity of limiting widespread usage of treaty shopping by taxpayers. For example, an expert with VoxUkraine, Zoya Milovanova, states that Ukraine loses about 6 billion hryvnas every year from the existence of a double taxation treaty with Cyprus, which is only one of the 70 double taxation treaties signed by Ukraine. *3 It is worth mentioning that Cyprus is the biggest investor in the national economy of Ukraine (direct foreign investments from Cyprus were equivalent to 13,710.6 million US dollars in 2014 *4 ). The attempt to decrease the level of treaty shopping by Ukrainian taxpayers with the aid of the concept of benefi cial owner was inspired by that concept's widespread usage in the modern world. Inclusion of norms on benefi cial ownership in double taxation treaties dates back to the 1940s. *5 The main impulse for their active application in tax treaty practice was given by the introduction of analogous provisions in the OECD Model Double Taxation Convention on Income and Capital (1977) . Treaty provisions on benefi cial owners have the long history of application notwithstanding there is no uniform and stable understanding of their key elements proceeding from the general and limited approach that is covered in commentary to Articles 10, 11, and 12 of the OECD Model Tax Convention on Income and on Capital (2014) . It has to be mentioned that even these articles 'illustrate the (negative) meaning of the term' and do not 'defi ne it exhaustively'. *6 The situation seems even more complicated if one takes into account periodic changes in the interpretation of the concept of benefi cial owner. For example, the last one was made in accordance with the 2014 Update to the OECD Model Tax Convention. *7 3. The normative basis of the concept of benefi cial owner in the Ukrainian tax legislation
The Ukrainian legislator has included the meaning of the term 'benefi cial owner' in Article 103 (3) of the Tax Code of Ukraine. It prescribes that the term 'benefi cial owner' in connection with gaining access to double taxation treaty benefi ts could be interpreted as referring to a person with a right to receive income from sources in Ukraine. There is also a list of persons that may not be deemed benefi cial owners of income in any case. These are agents, nominees, or mere intermediaries with respect to the income to which the lowered rate of tax is potentially applicable under the rules of the double taxation treaty. *8 The approach of the Ukrainian legislator is not very special in the context of the general and widespread interpretation of the term 'benefi cial owner' in accordance with the commentaries considering Articles 10, ).
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11, and 12 of the OECD Model Tax Convention on Income and on Capital. *9 Nevertheless, there are a few traits characteristic of interpretation of the term 'benefi cial owner' in the Tax Code of Ukraine. These are connected with: − the scope of the demand for benefi cial ownership of the income; − applicability of the demand that one be the benefi cial owner of the income in relation to double taxation treaties that are in eff ect in accordance with the fact of succession in respect of inter national treaty obligations of the USSR; and − application of the modern meaning of the term 'benefi cial owner' in relation to treaties entered into earlier.
The scope of the demand for benefi cial ownership of the income
Under Article 103 (3) of the Tax Code of Ukraine, the demand pertaining to being the benefi cial owner of the income is applicable to payments in the form of dividends, interest, royalties, remuneration, etc. It is worthwhile to mention the openness of the list of kinds of income to which the demand for benefi cial ownership of the income could be applicable. It is unusual in the context of international experience and the rules of double taxation treaties. According to the provisions of Articles 10, 11, and 12 of the OECD Model Tax Convention on Income and on Capital, the scope of the demand of benefi cial ownership of income is limited to those situations in which the payments are made only in the form of dividends, interest, and royalties. There are no provisions in the text of the OECD Model Tax Convention on Income and on Capital that prescribe the application of the requirement of benefi cial ownership to other kinds of income. This is the approach that most countries follow in their double taxation treaties, Ukraine included. Exceptions from this rule are rare in treaty practice (with India representing one of them [ *10 ]).
According to Philip Baker, from a conceptual point of view, 'there is no reason in principle why the benefi cial ownership concept should be limited' to articles on taxation of dividends, interest, and royalties. He explains that if other treaty provisions allow access to treaty benefi ts in the form of taxation in only one of the contracting states, they could 'attract treaty shopping, particularly if the item of income, income gain or capital is subject to a low level of taxation, or no taxation, in the other Contracting State'. *11 The Ukrainian legislator was following the same logic when deciding to extend the scope of the demand for benefi cial ownership to other types of income.
Application of the demand for benefi cial ownership in situations of paying income other than dividends, interest, or royalties could be problematic under the Vienna Convention on the Law of Treaties (1969) if such application is not determined by the treaty norms themselves. This implication is connected with the obligations under Article 27 of the Vienna Convention on the Law of Treaties, according to which 'a party may not invoke the provisions of its internal law as justifi cation for its failure to perform a treaty'. *12 Even if, for reason of non-participation in the Vienna Convention on the Law of Treaties, the countries are not obliged to apply its terms, they have the same obligations because Article 27 refl ects 'well-established customary rule'. *13 In consequence, the approach of the Ukrainian legislator to the scope of the demand for benefi cial ownership of the income is not justifi able, because it is contrary to the obligations under the Vienna Convention on the Law of Treaties, to which Ukraine is a party. 3.2. Applicability of the demand for benefi cial ownership of the income in relation to double taxation treaties of the ex-USSR still in effect
As is mentioned above, Ukraine is one of the successors to rights and obligations under international treaties of the USSR where these do not contradict its constitution and the interests of the republic. The status of these treaties is not comprehensively defi ned, either by the Constitution of Ukraine or by its national legislation. There are three double taxation treaties that were entered into by the former USSR and have remained in force thus far -with Spain, Malaysia, and Japan. *14 The issue of succession to treaty rights and obligations of the former USSR is not highlighted in the Constitution of Ukraine. Its Article 9 regulates the legal status of international treaties of Ukraine in the national legal system but remains silent with regard to the legal status of treaties of the former Soviet Union. It states only that i nternational treaties that are in force and agreed upon as binding by the Verkhovna Rada of Ukraine are part of the national legislation of Ukraine. *15 It should be noted that 'the Verkhovna Rada of Ukraine has received a right to give consent to be bound by international treaty since 17th September 1991'. *16 In consideration of the fact that the double taxation treaties of the former USSR had been ratifi ed before that moment, it is obvious that they could not meet the requirements set in Article 9 of the Constitution of Ukraine.
The problems with the legal status of treaties of the former USSR seem to be more complicated if one tries to defi ne the content of the term 'national legislation' as used in Article 9 of the Constitution of Ukraine. The Constitutional Court of Ukraine interprets this term as encompassing 'laws of Ukraine [and] international treaties in force that are agreed upon as binding by the Verkhovna Rada of Ukraine, resolutions of the Verkhovna Rada of Ukraine, decrees of the President of Ukraine, [and] decrees and resolutions of the Cabinet of Ministers of Ukraine'. *17 In accordance with this position, the treaties of the former USSR that continue to be in eff ect in Ukraine cannot be deemed a part of its national legislation.
On the basis of detailed analysis of Article 9, A. Melnyk concludes that 'if […] we follow the content of Article 9 of the Constitution of Ukraine, international treaties of the former USSR could not seem a part of the national legislation'. *18 Despite the undefi ned status of international treaties of the former USSR that are still in eff ect, the national legislator decided to use a similar approach to formulation of terms in Article 3 (2) of the Tax Code of Ukraine. This states that if an international treaty that is in force and agreed upon as binding by the Verkhovna Rada of Ukraine prescribes other rules than do provisions of the Tax Code of Ukraine, the rules of said international treaty should be applicable. As has been pointed out above, international treaties of the former USSR do not meet the criteria for having been agreed upon to be binding by the national Parliament because this was beyond its competence at the time of the Ukrainian SSR. Moreover, these treaties are not regarded as a part of national legislation according to Article 3 (1) of the Tax Code of Ukraine in the case of a formalistic approach to its interpretation.
As in the case of the scope of the demand for existence of benefi cial ownership of the income, Article 27 of the Vienna Convention on the Law of Treaties helps give eff ect to the double taxation treaties of the former USSR in the Ukrainian legal system even if the national legislator mentions them neither in the Constitution of Ukraine nor in the Tax Code of Ukraine. Nonetheless, Article 27 does not assist in solving the problem of applicability of the demand for benefi cial ownership under Article 103 of the Tax Code of Ukraine in connection with double taxation treaties entered into by the former Soviet Union.
If the double taxation treaties of the former USSR are not part of the national legislation of Ukraine, one must conclude that the demand of benefi cial ownership could not be applicable in a situation of gaining access to the associated treaty benefi ts in accordance with Article 103 of the Tax Code of Ukraine. The provisions of Article 103 of the Tax Code of Ukraine use the term 'international treaty of Ukraine'; they do not make reference to the double taxation treaties of the former USSR. This means that the application of the demand pertaining to being a benefi cial owner of income in order for one to benefi t from double taxation treaties of the former USSR needs additional justifi cation.
3.3. Application of the modern meaning of the term 'benefi cial owner' in relation to treaties entered into earlier There are three main approaches to the issue among researchers. The fi rst of them is represented by the position of K. Vogel, who has stated that 'changes in the Commentaries after the conclusion of the tax Treaty can neither amend the treaty […] nor retroactively determine its interpretation'. *20 This view is shared by G. Hill, with his statement that 'it would seem a diffi cult matter, absent any consensus of the contracting states, to regard commentary after ratifi cation in the same way as a commentary before' because the commentary in its newer form was not taken into account by the parties to the double taxation treaty at the moment of adoption of the particular provision in question. *21 The second approach is supported by R. Vann. He notes that Article 31 (3) of the Vienna Convention on the Law of Treaties allows subsequent agreements and practice to be taken into account together with the context. Accordingly, he regards as justifi ed the statement that later commentaries on the OECD Model Tax Convention on Income and on Capital should be considered to refl ect a subsequent agreement or later practice of the contracting states. *22
The third approach is proposed by L. de Broe. His position is refl ected in the statement that 'there is little or no justifi cation to give weight to new Commentary -other than Commentary that does not go beyond a fair interpretation of the text of a particular treaty -to interpret provisions of pre-existing treaties'. *23 He admits that a new commentary could be used as an interpretation tool if subsequent changes refl ect the practice of the contracting states and are a genuine interpretation of a treaty rather than changes to its provisions. *24 It is worthy of mention that the introduction to the OECD Model Tax Convention on Income and on Capital states that amendments to its provisions and the commentaries are not relevant for the interpretation of 
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previously entered into double taxation treaties if the provisions of these treaties are diff erent in substance from the amendments. *25 At the same time, additions or other changes to the commentaries might be applicable in the interpretation of previously entered into double taxation treaties. The main argument stems from the fact that these amendments refl ect the consensus of the OECD member countries as to the proper interpretation of existing provisions and their application to specifi c situations. Nevertheless, the OECD Model Tax Convention on Income and on Capital and the commentaries are not binding instruments but can be of great assistance in the application and interpretation of double taxation treaties. *26 4. Tendencies in the development of the concept of benefi cial owner in court practice
Neither the commentary to the OECD Model Tax Convention on Income and on Capital nor the Ukrainian tax legislation expressly defi nes the term 'benefi cial owner'. In this situation, Ukrainian courts are challenged with the need to determine the meaning of the term in particular cases. It also has to be pointed out that the meaning of 'benefi cial owner' is elusive under the domestic law of most countries and that 'civil law countries do not use this concept, creating an issue of compatibility of the transplanted treaty concept with domestic law'. *27 As one can see from the summary of Ukrainian courts' practice provided below, it is possible to emphasise two main traits in the approach of the courts to interpretation of provisions on benefi cial ownership in double taxation treaties:
− movement from using a narrow technical meaning of the term 'benefi cial owner' to its interpretation in light of the context, objects, and purposes of double taxation treaties − uncertainty on the question of the applicability of treaty benefi ts in a case wherein the benefi cial owner and intermediary are residents of the same contracting state 4.1. Alternative approaches to interpretation of the term 'benefi cial owner' in court practice
According to Article 103 (3) of the Tax Code of Ukraine, the meaning of the term 'benefi cial owner' does not include agents, nominees, or mere intermediaries. It is obvious that the provisions of the Tax Code of Ukraine do not make reference to a list of certain criteria for determining a status of benefi cial owner that could be decisive. This situation has infl uenced the active role of judges in the development of the concept of benefi cial owner in cases pertaining to double taxation treaties. Ukrainian court practice has developed two main approaches to interpretation of the term 'benefi cial owner'. As is mentioned by I. Kalnytska and O. Michaylenko, each of these approaches is based on existing world tendencies in the interpretation of the term. *28 These approaches refl ect the existence of the controversial question of whether it should have a domestic-law meaning or instead an international meaning. *29 In accordance with the fi rst approach, the Ukrainian tax authorities try to apply the provisions of the Tax Code of Ukraine under which agents and intermediaries are not benefi cial owners, particularly in cases of sub-licence agreements and royalties. Usually, the courts do not support the position of the tax authorities in cases involving sub-licencing agreements, for two reasons. Firstly, sub-licence agreements approve contractual rights of recipients of income from Ukraine and thereby grant these persons the status of benefi cial owner of the income. Secondly, the courts do not accept the references of tax authorities to Article 103 (3) of the Tax Code of Ukraine, because grounds do not exist for these. Sub-licence agreements do not The other approach has been proposed as a result of wider interpretation of the term 'benefi cial owner'. Its main characteristics were formulated by the Supreme Administrative Court of Ukraine in the decision on the Donbasaero case, from March 2014. *31 Judges noted that the term 'benefi cial owner' should not be interpreted in a narrow and technical sense, because of the necessity to take into account the object and purposes of double taxation treaties, including both avoidance of double taxation and prevention of abuses of treaty provisions. The idea is that to be a benefi cial owner, one should not be a mere recipient of income but a person able to 'determine the further economic destination of the income'. This approach is supported by the Ukrainian tax authorities. The State Fiscal Service of Ukraine explains that treaty benefi ts could not be applied if a non-resident acts as an intermediate party on behalf of the real benefi cial owner that actually enjoys the income. For example, lower rates of taxation in the country of origin could not be applicable if a non-resident receives dividends, interest, or royalties; has very limited rights in relation to such income; and directs them fully or mostly to the other non-resident, who does not have access to treaty benefi ts.* *32 The common position of the tax authorities and courts reassures R. Blazhko that such an approach will dominate for the near future *33 It is worthwhile to mention that the second approach to interpretation of the term 'benefi cial owner' is in accordance with the commentaries to the OECD Model Tax Convention on Income and on Capital. *34
